
Big Lesson of the Month

Dealing with Requests 
to be Accompanied
A bugbear for HR professionals is deciding how to 

respond to an employee’s request to be accompanied 
by somebody who is not a trade union representative or 
workplace colleague. Daniel Barnett considers how to deal 
with such requests.

Section 10 of the Employment Relations 
Act 1999 gives employees a right to be 
accompanied by a trade union official, 
or a workplace colleague, at disciplinary 
and grievance meetings.  

Recent case law, Toal v GB Oils Ltd, says 
that the employee has an unfettered 
right to choose who accompanies them 
(provided that person consents and the 
request is made reasonably), irrespective 
of the behaviour or characteristics of that 
colleague.  This has been reflected in a 
new, revised version of the Acas Code 
that came out in March 2015.  So an 
employee can insist on the workplace's 
most hot-headed, irrational, shouty 
colleague who you know will behave 
badly during the meeting, but you have 
no legal right to exclude them.  Or more 
accurately, if you exclude them, you 
will be liable to pay up to two weeks' 
pay in compensation for breaching that 
right – but if you have a good reason for 
excluding them, then you are unlikely to 
be risking a finding of unfair dismissal.

Many employees do not understand 
that the right to be accompanied 
only applies during a disciplinary or 
grievance process.  So they will ask 
to be accompanied at other meetings, 
such as a redundancy consultation 
meeting, a performance management 

meeting, or an investigative meeting.  
Or they might ask for people to 

accompany them who fall outside the 

'workplace colleague or trade union 

representative' category, such as a 
relative or a friend who does not work 

at your company.

Last week, I was in a room talking to 
the Head of HR from a very well-known 

high street chain.  He was telling me that 

employees wanted to be accompanied 

during a redundancy process and the 

company’s view was: they are not 

entitled to it, so why should we allow 
them to be accompanied?

I completely disagree.

The golden rule is this: don't sweat the 

small stuff.  Why pick an unnecessary 

fight and give the employee an 
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argument that they might be able to 
deploy in an employment tribunal unfair 
dismissal claim?  In an employment 
tribunal, the test is not whether the 
employer complied with the statutory 
minimum requirement.  The test is 
whether the employer acted reasonably.  
Refusing to allow somebody to be 
accompanied in a redundancy meeting 
may well be unreasonable unless the 
company has a better justification than 
the slightly whiny mantra "It's not our 
policy".

Imagine being cross examined like this:

Q.  Did you take into account that 
the employee’s financial future is at 
stake?
A.  Yes.  (what else can you say?)
Q.  Did you think about the impact 
that redundancy would have on 
him?
A.  Yes. (again, what else can you 
say?)
Q.  What impact did you think it 
would it have?  (this is a great cross-
examination question, as it forces 
the HR professional to list all the bad 
things that occur when someone is 
made redundant)
A.  Well, I suppose he wouldn’t be 
able to go on holiday, or do things 
like going out for dinner or going 
to the cinema.  He’d be on income 
support until he found a new job.
Q.  Is this your first redundancy 
exercise?
A.  No.
Q.  So would you accept your 
knowledge and experience of the 
redundancy process is greater than 
the employee’s experience?
A.  Yes.
Q.  Would you also accept that 
there is a disparity in terms of 
education levels between you and 
the employee?
A.  I don’t know.
Q.  Look at his CV at page 34.  He has 
three GCSEs. 
A.  Yes.
Q.  Do you have a degree or any ‘A’ 

levels?
A.  Yes, I have a degree.
Q.  Do you have any professional 
qualifications?
A.  I’m a chartered member of the 
CIPD.
Q.  So, would you accept that there is a 
disparity in terms of education levels 
between you and the employee?
A.  I suppose so.
Q.  Is it important that the employee 
is able to ask questions about the 
redundancy process?
A.  Yes.
Q.  And that he is able to raise all 
the arguments to avoid selection for 
redundancy, or for redeployment, 
that are available to him?
A.  Yes.
Q.  It’s also in the company’s interests 
to make the right selections for 
redundancy, so you don’t mistakenly 
select poorer performing employees 
in preference to better performing 
employees.
A.  Yes.
Q.   Do you agree a union representative 
is usually more detached than the 
employee at risk of redundancy?
A.  Maybe.
Q.  And that emotional detachment 
means they can present the 
arguments against selection more 
effectively?
A.  I suppose so.
Q.  And give the employee the 
best possible chance of avoiding 
redundancy?
A.  Perhaps.
Q.  So why did you decide to refuse 
the employee’s request to be 
accompanied by his trade union 
representative?

By this stage, the HR professional is 
on very sticky ground.  They’re under 
pressure to give a good answer, but 
there’s not really one to give.  And the 
typical fallback is always the same…

Q.  So why did you decide to refuse 
the employee’s request to be 
accompanied by his trade union 

representative?

A.  It’s not our policy.

Q.  What do you mean, ‘it’s not our 

policy’?

A.  It’s not our policy.

Q.  Are you saying that the company 

has made a deliberate policy 

decision not to allow employees to 

be accompanied during redundancy 

consultation?

A.  Not exactly, but it’s never been 

our policy to allow it.

Q.  Let’s look at the policy – page 

60 of the bundle. It says: “You may 

be accompanied by a workplace 

colleague or a trade union 

representative during a disciplinary 

or grievance hearing.”

A.  Yes.  But it doesn’t say a 

redundancy hearing.

Q.  But it doesn’t say: “… during a 

disciplinary or grievance hearing 

but at no other type of hearing”.

A.  No.  But unless it’s in the policy, 

we don’t do it.

Q.  Please show me the policy that 

says employees are allowed to bring 

a packed lunch to work?

A.  Errr… we don’t have one.

Q.  So does that mean employees 

aren’t allowed to bring a packed 

lunch to work?

A.  Errr…. no.

Q.  The fact you don’t have a policy 

prohibiting something doesn’t mean 

it is prohibited, does it?

A.  No.

Q.  So the fact you don’t have a 

policy prohibiting trade union 

representatation during a 

redundancy meeting means it’s not 

prohibited, doesn’t it?

And it goes on…

"Refusing to allow somebody to be accompanied in a redundancy meeting may well 
be unreasonable unless the company has a better justification than the slightly whiny 
mantra 'It's not our policy'."
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It is always best to allow the employee 
to be accompanied or supported by 
whomever they want in any situation.  
But like any rule, there are exceptions.  
In fact, there are two exceptions.

The first exception is that an HR 
professional is entitled to refuse to 
allow to admit somebody who behaves 
disruptively into a meeting.  It might 
mean (if it breaches the statutory 
right to be accompanied during a 
disciplinary or grievance hearing) that 
there is a technical breach of the law.  
But as discussed above, that won't lead 
to a finding of unfair dismissal – the 
maximum penalty is an award of two 
weeks' pay.  If a colleague is disruptive 
then an employer is going to be able 
to justify evicting him from a meeting 
in an unfair dismissal context on the 
grounds that it was acting reasonably. 

But that rule does not apply if the 
person accompanying the employee 
is not a trade union representative or 
a workplace colleague.  So you are 
perfectly entitled to refuse to allow 
somebody in if they have a history of 
being disruptive, or if they become 
disruptive during the meeting (which 
might occur if it is a close relative who 
is accompanying the employee).  It is 

best practice to take a short break and 
allow tempers to cool but if tempers 
are just not cooling there is nothing 
wrong with asking the person to leave 
or adjourning the meeting and starting 
again on another day without that 
particular individual there.

The second exception – and you 
should never allow this sort of person 
to accompany the employee into a 
meeting – is a lawyer.  Of course, 
there is an exception to the exception.  
There is case law that says that 
lawyers should be allowed to attend 
disciplinary meetings when it is a 
career-ending allegation (for example, 
a doctor, or perhaps a teacher).  But 
that is infrequent.  In most situations, 
the only purpose of the lawyer is to 
disrupt the proceedings, cause trouble, 
ask awkward questions and do what 
they can to maximise the chance of 
an unfair dismissal argument, thus 
increasing likely settlement offers from 
the company.

I was once instructed, many years 
ago, to attend a disciplinary hearing 
accompanying a solicitor who had been 
accused of theft.  When I walked into 
the meeting, the first thing I asked 
for was the managing partner’s notes 

(the confidential notes he had in front 
of him).  When he refused, I started 
cross examining him – taking complete 

control of the meeting – asking him 

whether he was planning to change 

the notes, whether he accepted they 
were disclosable documents when we 

brought proceedings, and why, if he 
was neither going to change them and 

they were disclosable, he would not 
give us copies now.  I then spent two 
hours playing the man not the ball, 
simply to create lots of grey areas that 

we could use to attack the legitimacy 

of the dismissal.

So don't let lawyers in.  

But when an employee says: 'Can my 
mum come along?' or 'Can I have a 
workplace colleague at a sickness 

review meeting?', say yes.  There is no 
harm to the company, and it avoids the 
risk that a tribunal might think you are 

acting unreasonably.  

One final point.  Although employees 
have the right to be accompanied at 

a disciplinary or grievance hearing, 
they do not have a separate right to 

be told that they have the right to 

be accompanied.  There is no legal 

obligation to mention that right in the 

letter calling them to the disciplinary or 

grievance meeting. But if they ask, you 
have to say yes.

“Although employees have the right to be accompanied at a 
disciplinary or grievance hearing, they do not have a separate 
right to be told that they have the right to be accompanied.”

Snippets

 In Chestertons v 
Nurmohamed, the Employment Appeal 
Tribunal considered the meaning of 
“in the public interest” in relation to 
whistleblowing. These words were 
introduced in 2013 to prevent a worker 
from simply relying on a breach that is 

personal to him, as opposed to one that 
has wider implications. 
 Mr Nurmohamed was a 
director of the estate agency, Chester-
tons. He claimed to have been unfairly 
dismissed after making protected 
disclosures relating to the company’s 
financial matters. He believed that 
Chestertons was deliberately mis-
stating costs and liabilities, and that 
that affected the earnings of 100 senior 
managers, including himself. 
 The tribunal held that he had 
been unfairly dismissed and automati-
cally unfairly dismissed, and had been 
subjected to detriments on the grounds 
that he had made protected disclosures. 
A question for the EAT was whether the 

disclosures satisfied the “public inter-
est” requirement, triggering protection. 
Did disclosures which were in the inter-
est of 100 managers do the trick?
 The EAT held that the public 
interest test comes down to the dis-
closer’s belief. In this case, Mr Nurmo-
hamed reasonably believed that the 
disclosure was in the public interest. A 
relatively small group may be suffi-
cient to satisfy the public interest test, 
the EAT said. 
 It’s something to bear in 
mind. Don’t assume that just because 
an issue may not be of significance 
to people outside your organisation 
that its relevance to a particular group 
won’t lead to a protected disclosure. 

Whistleblowing – when is 
it 'in the public interest'?
Chestertons v Nurmohamed
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 Daniel Barnett, featuring the most charismatic and entertaining speakers both  
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I authorise Employment Law Services Ltd 
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at any time without notice.
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