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Social media shows you’ve got your 

finger on the pulse, and that your 
business has a human side. But with all 
the instant self-promotion (actual and 
subliminal) that comes with Facebook, 
Twitter and the like, comes the risk of it 
going wrong. And when that happens, 
it’s like inviting the world to watch 
you trip off the stage after collecting 
the prize for 'The business that other 
businesses least want to be like' at a 
shabby corporate do. 

Employers are always looking to 
achieve that modern corporate nirvana 
where employees are true brand 
ambassadors, all of the time. If they 
really are your best asset then put 
them to use in the cyber world. But 
never, ever leave any employee under 
the impression that what they post at 
work or at home is inconsequential. No 
employer in their right mind should arm 
a workforce with smartphones and an 
infinite leash, because the by-products 
of employees’ misuse of social media 
cost, in more ways than one. 

The first lesson is to set clear ground 
rules. Have a proper social media 
policy that states very clearly what 
is not acceptable. Make it beyond 
doubt that 'work' posts and 'personal' 
posts aren’t mutually exclusive. Tell 
employees that dismissal is a potential 
consequence of social media misuse. 

And keep in mind at all times the reality 
that the distinction between 'private' 
and 'public' is a blurred one.  

There are various ways of misusing 
social media. One is its use, or over-use, 
at work. The social media creep, as I 
call it, sees personal comments posted 
during working hours (and work posts 
from home). Aside from potentially 
introducing malware to your systems, 
social media use at work can affect 
productivity. It can expose others to 
inappropriate content, for which you 
could be vicariously liable if you haven’t 
taken the right preventative steps. 
Giving yourself a proper framework 
within which to tackle this sort of use 
of social media (and by that I mean a 
robust policy that’s well communicated 
and enforced) will stand you in good 
stead if disciplinaries are needed.  
 
But let’s focus on another form of 
misuse: what employees post. It’s 
here that some broad rules are 

forming, although we’re still very far 
from knowing it all.

There’s no universal answer to 
dealing with employees in these 
situations. It really depends on who 
has posted what, where, when, and 
what the ramifications are. Not every 
controversial comment or image will 
cross a boundary justifying disciplinary 

action. Ultimately, it will be a question 
of the effect the posting has on the 
employee in a work context, and in 
some cases on your business. 

You may need to act quickly from a 
PR and damage-limitation perspective. 
Where your business is directly 
implicated in negative postings, for 
example, you should get some advice 
about how best to disassociate yourself 
from it. Making sure that the employee 
deletes the posting and, if necessary, 
making clear that the views they have 
expressed are not those of the company 
is the general idea. You may also want 
to nip a social media storm in the bud 
by posting a well-worded clarification.

But even though the external situation 
might require speedy action, don’t 
abandon or cut short proper processes 
when dealing with the employee, 
however angry you are. Look carefully 
and calmly at what the employee has 
done, and put it in its proper context. 

Negative commeNts 
These could be about the organisation 
as a whole, or about colleagues or 
customers/clients. 

There are three main aspects for 
employers to think about. The first is 
reputation. Don’t assume that yours will 
be damaged by a social media comment, 

Big Lesson of the month
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Social media is good for business.  It reinforces positive 
images of your company.  But it has a downside...
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but don’t assume that it won’t. Look 
after your good name, because it’s 
valuable. Take Apple; it sacked one of 
its employees for making derogatory 
comments about the company on 
Facebook. Key to the fair dismissal 
finding was the company’s clear policy 
which emphasised the importance of 
the Apple brand. Apple considered the 
protection of its image to be a 'core' 
value, and that was backed up by its 
policies and the training that employees 
received. The seriousness of making 
disparaging remarks on social media 
had been made clear to staff. 

So if, like Apple, your organisation 
guards its brand with intensity then 
make it clear. Leave employees in no 
doubt about just how important it is to 
you that they help you protect it.

The second aspect is the loss of trust 
in an employee. In many cases, a 
negative posting will change the 
relationship an employer has with their 
employee. Can the employee recover 
from that? It could mean that their 
employment has become untenable, 
in which case dismissal could follow. 

The third aspect is vicarious liability for 
the discriminatory things employees 
do and say during the course of their 
employment. This has been interpreted 
to include things done outside work 
and on social media sites. So even 
where an employee doesn’t bring a 
company’s reputation into serious 
disrepute, and is using social media in 
their own time, if their posting breaches 
the company harassment policy, for 
example, then there could be grounds 
for a fair dismissal. Social media is 
ripe for bullying and harassment, and 
employers need to show that they 
have taken reasonable steps to stop 
it happening. 

iNappropriate private 
Behaviour
We all have the right to a private life, but 
that doesn’t mean we should publish 
the details, especially where these may 
be connected in some way to work. 

Posting debauched images or 
expressing controversial political, 
social or religious views, for example, 

could be grounds for disciplining. 
Postings may cause offence, either 
to individuals within your business or 
to a broader category of the public. 
You as the employer could quite 
easily end up on the wrong end of a 
discrimination or defamation claim, 
so be alert to the issues.  

If the conduct can be linked to the 
employer by a social media profile 
description, or where the employer is 
named in the posting, then it’s a pretty 
clear disciplinary situation. If there’s 
no obvious link between the private 
conduct and the employer then it’s 
slightly more complicated. Disciplinary 
action could be sanctioned if it affects 
the employee’s ability to do their job, 
once the posting has been discovered.

Look very carefully at what the 
employee posted and how it has been 
disseminated. If the employee is friends 
with, or is followed by, people within 
your business then that’s relevant. 
Remember too that the ripple effect of 
social media means that even where a 
posting appears to only be directed at 
a closed group or a small number of 
people, it can be spread on a massive 
scale at the touch of a few buttons. 
By the same token, a comment can 
reflect so badly on the employee or be 
so detrimental to their employer, that 
it doesn’t really matter who has read 
it, or may read it. 

The courts have indicated that Twitter 
is considered to be a more open forum 
than Facebook and so it might be 
easier to justify dismissing for a tweet 
than a Facebook posting. They’ve 
also indicated that it’s enough for the 
employer to show that the posting 
might cause, and not that it has 
caused, offence.

coNfideNtiaLity
People post things spontaneously. This 
goes with the social media territory. 
And care and sound judgment are 
sometimes compromised in the 
process, as employees reveal things 
about their employer, customers and 
clients that they would not otherwise. 
Treat confidentiality breaches 
seriously; their consequences could 
be catastrophic. 

Also, be aware of intellectual 
property issues. Has the employee’s 
posting breached copyright laws, for 
example?
 

the wroNg chaNNeLs
Is the employee who is blowing off 
steam actually raising an important 
workplace issue? Are they suggesting 
they they’re being bullied or 
discriminated against? Are there signs 
that they may be stressed or depressed? 
If so, deal with these. Ignoring them, 
or focusing on the disciplinary side of 
things at their expense, could come 
back to haunt you.

It’s a good idea to state in your policies 
that grievances should not be raised 
via social media; that could help you 
if the employee were to argue later on 
that you mishandled their grievance. 
 

Another issue to be aware of is where 
the employee could be making a 
protected disclosure. Health and 
safety or legal compliance issues, for 
example, could well be alluded to in 
postings and it’s important to identify 
these, divert them away from the public 
glare and deal with them properly.

continued
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the humaN 
rights aNgLe
One argument put forward by some 
employees is the right to privacy or to 
freedom of expression. 

The courts have so far given the 
privacy argument fairly short shrift. 
In one case (Teggart v TeleTech), the 
tribunal decided that an employee 
who had posted vulgar comments 
about a colleague on Facebook 
couldn’t then expect privacy. That 
was so even though his Facebook 
group was a closed one. Comments 
can always be passed on, so can 
never be truly private. 

It’s also pretty clear that freedom of 
expression doesn’t trump another 
person’s right not to be harassed. 
If dismissal could be on the cards, 
make sure that this is set out in your 
policies as a potential consequence 
of social media misuse.  And in a 
disciplinary situation take into account 
the employee’s:

a. length of service
b. employment record
c. role and how that relates to what 
they’ve done. If someone is posting 
something that is incompatible with their 
role (for example, a senior manager 

posting sexist views), then it may be 
easier to justify their dismissal than 
it would be a junior member of staff. 
Also check your policy wording about 
what amounts to gross misconduct, 
and about treating offences differently, 
depending on seniority.
d. reaction to the charge. Did they 
admit it and show regret?
e. situation. Are there any relevant 
reasons why they did what they did? 
They may have been egged on or 
otherwise provoked, or may have been 
under serious work pressures.

This all needs to be put in the context 
of the overall severity of what the 
employee has done. Disciplinary action 
must be proportionate to the harm 
caused. And while every case will be 
different, your response needs to be 
consistent with the way you’ve dealt 
with problems in the past. 

There’s one final point to mention, and 
it ’s to do with how you came across 

the posting in the first place. Your 
company policies should give you the 
right to monitor employees’ use of, at 
least, the internet and social media at 
work. Be careful about the legitimacy 
of your methods. So much of social 
media is in the public domain that you 
may not have to look very hard – or 
use covert tactics – to find out about 
it. But it’s worth being on top of the 
rules about checking up on staff. 

practicaL advice
When faced with an employee 
whom you suspect has misused 
social media, here’s what you 
should do:

1. Quickly understand the facts 
– what has been posted, 
when, where and how? What 
are the actual and likely 
consequences? 

2. Take PR advice, if necessary.

3. Be clear about the policy 
breach you believe the 
employee may have 
committed. How serious is it?

4. Check that the relevant 
policies have been 
communicated to the 
employee. Some will be 
quick to plead ignorance. 

5. Meet with the employee 
to discuss the posting, 
and carry out any further 
investigations that prove 
necessary and reasonable. 

6. Deal with any underlying 
grievance or whistleblowing 
issues.

7. Decide whether or not to 
discipline. 

Last month's CD on 'Holiday Pay 
Hell' covered the current state of 
the law on holiday pay.  If for any 
reason you didn't receive it, please 
ring us on 0203 507 0391 and we'll 
get another copy sent out to you.

This month's CD is on 'Planning 
for a Terms and Conditions 
Change'.  You'll learn how to 
implement changes to terms and 
conditions through the various 
methods, including:-

• exercising a variation clause 

(and the limits on your ability to 

do so);

• negotiation and consultation; or

• imposing new terms, if necessary 

by dismissal and re-hiring.

Daniel will talk you through the 

planning process and how to 

implement the changes.  Look out 

for your CD in the post – you'll 

receive it towards the middle of July.

This MonTh's CD
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Employees who resign and set up 
in competition are a threat to any 
business. And when they poach other 
employees, steal customer lists and 
accounts, and try to divert future 
business opportunities, they can cross 
the line from legitimate competition to 
unlawful practices, allowing an employer 
go to court to get an injunction, recover 
compensation, or both. 

The best protection for any business is 
having enforceable restrictive covenants 
in their employment contracts. These 
include clauses stopping employees from 
soliciting customers, misusing confidential 
business information, or sometimes setting 
up in competition within a defined radius.  
 

But the reality is that most employment 
contracts don't have these clauses - at 
least, not until it is too late.  Sometimes 
restrictions are implied if the individuals 
are directors of the company.  But short 
of that, if you haven't got restrictive 
covenants, you're stuffed.

The real issue for businesses is whether 
they want to embark on litigation.  
Contrary to popular belief, it's really not 
difficult to get an injunction stopping 
ex-employees from competing if there's 
a sensibly worded restrictive covenant 
in place.  Doing that will not only stop 
their new business dead in its tracks 
– it will also send a message to other 
employees not to follow them or try 
doing the same.

But it should never be a knee-jerk 
reaction, for three reasons.  First, the 
legal fees are high – you'll rarely get 
much change out of £20,000.  Second, 
for the two or three weeks it takes to 
get the injunction, the business will 
be massively distracted from, bluntly, 
doing business because its lawyer will 

be insisting you help gather evidence, 
supply documents and spend a lot of 
time on the phone going through stuff.  
Third, sometimes you won't want your 
customers finding out you're getting an 
injunction.  It can send the message 
you're scared of the damage the ex-
employee might do, which in turn sends 
the message that you think they might 
have a better, or better-value, offering 
for those customers.

If the ex-employees have joined a 
competitor, and are breaching restrictive 
covenants, do you apply for an injunction 
against that competitor?  Do nothing 
and your competitor might carry on 
poaching your key staff (and presumably 
customers).  If you seek an injunction, 
it's not uncommon for the competitor to 
decide it's more trouble than it's worth 
and simply dismiss the ex-employee – 
after all, they'll only have been working 
a couple of weeks and won't have many 
employment rights.  But if they defend the 
injunction and win, they'll be motivated to 
get revenge (after all, you sued them!), 
and a court will by that stage have said 
that your restrictive covenants aren't 
enforceable.  Oh dear…

A common middle ground I often 
recommend is to sit back and see what 

happens.  If your ex-employee's business 
fails, you can relax in the knowledge that 
doing nothing was the right choice.  If their 
business succeeds, you have six years in 
which to bring a claim for compensation 
– rather than an injunction – for breach 
of their employment contract.  You can 
find yourself in the delightful position 
that they've been working hard for two 
years stealing some of your clients, you 
then sue them, and they find themselves 
being ordered to pay all the profit they've 
made from your ex-clients over to you.  
That's definitely an opportunity to open 
the champagne.

If you don't have restrictive covenants 
in place, they're easy to introduce into 
contracts for new starters, but slightly 
trickier to impose on existing employees.  
But, as always, there are ways to do it.  

And if it all goes wrong, don't panic.  If 
the business has got a good relationship 
with its customers, the chances are they 
won't really want to do business with 
one of your ex-employees who has set 
up in competition.  They won't like the 
way your ex-employee has behaved, 
they'll recognise it can happen to them 
also, and there's a real chance they'll 
just say 'no'.

what shouLd you do wheN empLoyees 
set up iN competitioN?

Are you comfortable advising 
on restrictive covenants?
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Why do most employees leave?  
Most employers believe it's because 
of the lure of better salaries.  But the 
premise of this book is that rather than 
being pulled away by positive factors 
in a different job, most employees 
disengage and are pushed away from 
their current workplace by negative 
factors.  67 examples are given, ranging 
from being passed over for promotion, 
discovering they are underpaid 
compared with others or being asked 
to do something unethical, through to 
being asked to perform menial tasks.  

But the most common triggers are 
personality clashes – often when the 
employee's line manager changes 

and so working practices change as 
a result – or a mismatch between the 
job the employee was told about at 
interview, and the gradual change of 
the role over months or years as the 
role develops.

Based on research performed 
amongst over 19,000 employees by 
the US-based Saratoga Institute, The 
7 Hidden Reasons Employees Leave 
identifies the process of disengagement 
and provides readers with 54 solutions 
(or, as the author calls them, 
'Engagement Practices') for the costly 
problem of employee turnover. 

Some of the 54 solutions are obvious: 
create realistic job descriptions; mentor 
more; make people feel important; 
dismiss non-performers.  Others are less 
so: on-the-spot cash payouts; building 
social connectedness (whatever that 
means) and encouraging fun in the 
workplace.

Several of the proposed solutions 
are thought-provoking.  For example, 
the author suggests eliminating HR 
policies and management practices 
that block internal movement (anybody 
who attends my seminars knows I 
recommend having nine, and only 

nine, policies in a staff handbook).  
Another suggestion is realigning 
salary with value created rather than 
hours worked.  Great in principle, but 
imagine the grievances and the equal 
pay claims…

The publishers say that readers 
will learn how to align employee 
expectations with the realities of the 
role, avoid job–person mismatches, 
and provide feedback and coaching 
that breeds employee confidence.  
The book achieves that task and does 
so without descending into formulaic 
management-speak.  It's a niche read, 
but a good one.

the 7 Hidden 
reasons 
employees 
leave: How to 
Recognise the 
Subtle Signs and 
Act Before It's 
Too Late 
2nd edition

Amazon £18.99

The 7 Hidden Reasons 
Employees Leave: 
How to Recognise the 
Subtle Signs and Act 
Before It's Too Late

Book of the month
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Moray Laing
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Norman Rea

Pamela Hunt
Paul Himple
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Quentin Colborn
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Rebecca Cooper
Rosamund Browne
Sally Humphrey
Sara Shiels
Sarah Garside
Sarah Trewern
Sarah Wilkinson
Sarika Lynch
Sharron McIntyre
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Simon Beet
Steve Rungasamy
Steven Brown 
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Su Allen
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Sue Dormand
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Sue Watson
Sue Woolley
Surbhi Gosain
Tim Styles
Tim Marrow
Tina Davis
Tony Leggett
Tracey Murphy
Treena Massey
Vicky Brennan

welcome to our new members this month…

by Leigh Branham
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This sort of scenario arises 
quite frequently. Its roots are in 
performance problems which, when 
tackled, create tension and difference 
of opinion. Picking an employee up 
on his/her deficiencies can take 
workplace relations to a different 
level – and it can be difficult to get 
back from that. 

That’s not to say that the employee 
is necessarily at fault. We have 
a cocktail of capability and 
management-style issues that could 
get out of control unless dealt with. 
So you're right to be wanting to take 
hold of the situation. 

This particular problem is shaped 
to look like a manager versus 
employee situation. And at first 
glance, it might seem a mismatched 
contest: in the blue corner is the 
audacious underdog; in the red, 
the flawed hero.  

But it’s not really like that at all, is 
it? While you clearly favour retaining 
the manager over the employee 
(although I’ll look at the logic of 
that later on), you also recognise 
that employees wield power. The 
threat of a tribunal claim can be a 
significant one. It forces employers, 
who might otherwise be tempted to 

bypass reasonableness, to stop for a 
second and to think carefully about 
doing the right thing.  
 

As we all know, the right thing for an 
employee might not be the right thing 
for your business. At least, it might 
not feel that way. You have made no 
bones about your leaning in favour 
of maintaining the managerial status 
quo, at the expense – if necessary 
– of this employee’s job. And that’s 
not an uncommon boardroom 
instruction.  

But is it attainable? Is it safe? Let’s 
work through the problem.

We don’t know very much about this 
employee, so the first thing I’d ask is 
how many years’ service they have. 
If less than two, that’s significant. I’m 
not saying abandon good practice 
altogether, but it certainly helps your 
position if the employee doesn’t 
qualify for unfair dismissal rights and 
thus helps you judge the commercial 
risk involved in your actions.

We don’t know any of the 
circumstances. So I’d ask about the 
performance issues and how they 
have been tackled so far. Also about 
the employee’s history – have there 
been problems in the past? 

Then I’d ask about the manager. 
How long have they worked for you? 
What is their employment history? 
Have there been similar problems 
with their managerial style in the 
past (presumably yes because of 
the “heavy-handed” reference) and 
what became of them? 

That all helps to build a more complete 
picture. It’s then on to what looks to 
be the crux of all this. What exactly 
is the employee saying the manager 
has said and done? You’ll need to be 
very clear about this.

People tend to recognise bullying 
when they see it, but that’s usually too 
late. Acas’ definition of bullying is:
 

“offeNsive, 
iNtimidatiNg, 
maLicious or 

iNsuLtiNg Behaviour, 
aN aBuse or 

misuse of power 
through meaNs 
that uNdermiNe, 

humiLiate, deNigrate 
or iNjure the 

recipieNt.”

Daniel BarneTT responDs:

a member of staff has complained that 

his manager is bullying him.  the staff 

member is on performance management, 

but the manager does have a reputation 

for being heavy-handed.  We don’t want to 

annoy the manager as he’s very good, and 

we don’t care if we lose the staff member - 

but we don’t want to have a claim.

Q&a  

continued
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Cases are rarely black and white, and 
that’s because bullying usually comes 
down to perception. One person’s idea 
of bullying may be another’s idea of 
strong management. And that’s why 
cases like this are ripe for argument 
about the manager’s handling of the 
situation. It’s why you need to be 
very clear about all the facts.

Here’s what I suggest you do:

1. meet with the empLoyee
If they have raised a formal grievance, 
you’ll need to go through your 
grievance process. If they haven’t, 
arrange to meet with them to discuss 
exactly what it is they’re alleging. 
Explain that it’s important that you 
understand what has happened and 
how they feel. Be careful not to put 
words into their mouth.  

The employee might then be willing 
to have an informal conversation with 
the manager. If so, great. That can be 
an effective way of drawing issues to 
a close before they lead to something 
else. But don’t be surprised if the 
employee would rather bite off his/
her own toes one-by-one than have 
to discuss this with the alleged bully. 
However well-founded the allegations, 
this sort of face-to-face confrontation 
(particularly with a feisty superior) is 
usually awkward, to say the least. So, 
while the informal approach may be 
worth suggesting, don’t be surprised 
if it isn’t taken up.  

Bear in mind that the employee might 
have had to muster a lot of courage 
to allege bullying. (You’ll be able to 
judge this by their track record and 
their personality.) Conversely, it’s not 
uncommon for employees who feel 
their job is at risk because of poor 
performance to make allegations in 
the hope of clinging on. You'll need 
to decide which one it is.  As long as 
your decision is based on reasonable 
grounds, a tribunal won't criticise you 
for it.

2. get the maNager’s side 
of the story
You don’t want to rattle his cage but 

it needs a little prod at the very least. 
If the employee has raised issues of 
serious concern – anything relating to 
the abuse of power, or discrimination, 
for example – these will need to be 
put to the manager. You can’t afford 
to shy away from this, hoping that 
it will go away. It might. But left 
unchecked, it could develop into a 
nasty claim or a series of claims.

This sort of difficult conversation has 
to be had from time to time. Choose 
the best person in the organisation to 
have it. If it’s not you, make sure that 
the person is properly briefed and 
understands that, however delicate 
the situation might be, there’s no 
getting away from it. 

I’m sometimes asked to advise 
on how best to bring up subjects 
without offending or antagonising, 
or escalating a situation. It depends 
on who you’re dealing with. The 
workplace is full of different types 
of people. So be prepared – and 
that means recognising what pushes 
their buttons. Above all, be open 
(unless you have promised the 
employee confidentiality). Tell the 
manager what you’re dealing with, 
and help them give you as full and 
frank an account as they can from 
their perspective. Keep in mind one 
important question throughout: could 
what the manager has said or done 
have caused offence? 

Skirting around issues won’t do 
you any favours in the long-run. 
Remember, it’s not you making the 
allegations. But it’s you that needs to 
sort them out. 
 

3. decide your Next step
Armed with both sides of the story 
and a good set of contemporaneous 
notes, you’ll be able to decide what 
to do about the problem. That might 
mean speaking with others within 
the business who could shed light on 
points raised by either the employee 
or the manager. It might mean some 
more investigations into what has 
happened.

Then . . . . .

(a) You could decide to do nothing. 

You could simply report back to 

the employee on your conversation 

with the manager (assuming they 

denied the bullying) and hope 

that’s the end of the matter. That’s 

risky because:

(i) Being seen to not stamp out 
bullying does little for workplace 
morale, or for the employee’s 
confidence in you. It’s important to 
show that you don’t tolerate bullying 
and that this is demonstrated by your 
actions as well as in your contracts 
and policies.

(ii) You could be breaching your 
duty of care towards that employee 
and potentially towards others who 
might also have claimed, or will 
claim, bullying by the manager. The 
negative effects of bullying at work 
on individuals and on workplaces are 
well-known.

(iii) The employee could resign 
and claim constructive dismissal, 
assuming they have more than two 
years’ service. 

(iv) The employee could bring a 
discrimination claim.

(v) The employee could bring a 
harassment claim (“unwanted 
conduct related to a relevant 
protected characteristic, which has 
the purpose or effect of violating 
an individual’s dignity or creating 
an intimidating, hostile, degrading, 
humiliating or offensive environment 
for that individual”). The “relevant 
protected characteristics” are those 
covered by discrimination legislation, 
so: age, disability, marital status, 
pregnancy or maternity, gender 
reassignment, race, religion or belief, 
sex, and sexual orientation. 
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(b) You could offer the employee 

counselling and hope that that 

will bring an end to the issue.

(c) You could suggest mediation 

as a way of resolving the issues 

between the employee and their 

manager.

(d) You could decide that it’s time to 

terminate the employee’s contract. 

Not a decision to reach lightly. 

A fair dismissal for capability 

might be possible, depending on 

where you are in the performance 

management process. One thing 

to bear in mind here, aside from 

discrimination issues, is the 

possibility that you are dismissing 

a whistleblower. It’s a high hurdle 

for employees to clear as they’d 

need to show their reasonable 

belief that their disclosure was in 

the public interest, and that they 

were dismissed because of it. 

(e) Arrange some training for the 

manager. While this suggestion 

might not go down well, allowing a 

heavy-handed manager to carry on 

as they always have done carries 

some serious risks. You could 

introduce an across-the-board 

training day for your managers, 

without having to single out this 

particularly difficult character. 

So when deciding what to do next, 
keep these things in mind:

(a) take the allegation seriously, and 
show the employee that you are 
doing so.

(b) don’t be afraid to broach the 
subject with the manager. 

Finally, to come back to a point I 
made at the beginning, don’t become 
blinkered by the apparent need to keep 
the manager sweet. Think carefully 
about his value to the company. 
Does that outweigh his managerial 
deficiencies? Are those deficiencies 
capable of being ironed out?  If not, 
you need to think carefully about a 
managed exit.

Allowing a controversial manager to 
simply carry on in the way they always 
have done is a recipe for disaster. 
Even if this particular employee’s 
allegation is unfounded, or comes to 
nothing, deal with the manager. Put 
in place some tools to help him be 
better at his job. Because you have a 
duty to him, too, as well as to those 
he manages now and in the future.

Snippets
Unlimited 

holiday for 
employees

A small accountancy 
firm in Cardiff, EST, has 

followed Virgin and Netflix 
by announcing unlimited 

holidays for its employees.

The theory is: if you get 
your job done, the company 
doesn't care how much time 
you take off work.  As long 

as you get the job done…

For unlimited holiday to 
work, staff need to be highly 

self-motivated and have a 
clear understanding of the 

business’ goals and the link 
between their work and 
achieving those goals. 

Is this a growing trend?  No, 
of course not.  Is it a chance 

for companies to grab the 
headlines for 24 hours?  

You decide.

stand to 
attention at 

work
Public Health England has 

commissioned a report 
which recommends that 
office workers spend at 

minimum of two hours a 
day on their feet, rather 

than sitting at a desk – to be 
built up to four hours a day 

over time.

The report claims that 
excessive sitting increases 
risk of cancer, heart disease 

and diabetes, whereas 
standing can have positive 

productivity benefits.

rememBer the peter priNcipLe: 

lots of people work their way up to management 

level because they can do their old job well, 

without necessarily having the skills to carry out 

the new role properly. We shouldn’t assume that 

everyone is inherently a manager. Some people 

are just better at this than others, and some are 

quick to learn. 

If you have a question which 
you’d like Daniel to answer in 
next month’s Inner Circular, 

please send it to
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One thing is for sure – they're not going 
away.  If anything, they are likely to 
become increasingly common as the 
enormous publicity generated by the 
national media makes some employers 
think: 'If everyone else is doing it, why 
shouldn't we?'

Like the apocryphal gun, the problem 
isn't the zero-hour contract itself.  It's 
the misuse of such contracts by a small 
number of employers who:-

1 cancel shifts at the last minute;
2 send employees home early, with 

reduced pay as a result; or,
3 refuse to give work to those who 

want to boost their income by 
working for others.

Despite the government's rhetoric, 
nothing has been done about (1) and 
(2).  And although something has been 
done about (3) (the so-called ban on 
exclusivity clauses), it's as toothless as a 
geriatric who's misplaced his dentures.

the so-caLLed BaN oN 
excLusivity cLauses
Since the end of May, there has been 
a new section 27A in the Employment 
Rights Act 1996.  In short, it says that an 
employer cannot sue an employee if that 

employee breaches a clause in a zero-
hours contract forbidding him/her from 
working for anyone else.

I've been dealing with employment 
litigation for nearly 25 years, and I've 
never come across a situation where an 
employer sues a zero-hours employee 
who also works for somebody else.  
All the employer needs to do is stop 
giving that employee any more work.  
Unfortunately, the new law doesn’t stop 
an employer doing that.  There is nothing 
in the legislation preventing an employer 
from dismissing a zero-hours contract 
worker, or subjecting him to detriments, 
for breaching an exclusivity clause.

The Government has said it intends to 
consult on, and bring in, 'anti-avoidance 
measures'. Nobody really knows 
what this means.  Is the government 
considering adding laws to prevent 
dismissal or detriment if a zero-hour 
contract worker ignores an exclusivity 
clause?  It is also possible extending the 
ban on exclusivity clauses to workers 
on low-income contracts (to avoid the 
problem of an employer just guaranteeing 
a small number of hours a week)?  

But the ideal time to bring these into 
force would have been when the ban 
on exclusivity clauses was introduced in 
May, and the Government did not do so.

hoLiday pay for zero-hour 
coNtract workers
Zero-hours employees and workers have 
the right to 5.6 weeks' paid holidays 
under the Working Time Regulations. 

However, because they work irregular 
hours, it can be difficult to calculate 
their holiday entitlement.  The difficulty 
arises from the fact that the Regulations 
calculate holiday in terms of ‘weeks’, and 

it can be tricky to establish the average 
salary of the zero-hour worker if they 
work irregular hours.

The simplest way to calculate holiday 
pay is a percentage of salary earned, on 
the basis they accrue holiday at a rate of 
12.07% for each hour worked.  So you 
take the number of hours they've worked 
over 12 weeks, multiply it by 12.07%, and 
that will be the number of hours holiday 
they have accrued.

It's possible to roll-up holiday pay, by 
paying an extra 12.07% in the pay packet 
each week.  This has the advantage of 
the employee being paid their holiday 
as they earn it, so neither party needs 
to worry about formal holiday requests 
(which is a bit of an anomaly in the context 
of zero-hour contracts).  Technically, the 
courts have said that rolling-up holiday 
pay with wages – rather than holding it 
back and paying it during the week that 
the worker takes holiday – is unlawful 
as it is a disincentive to them taking 
their minimum holiday time off work.  
But in practice, employers are unlikely 
to be ordered to pay any compensation 
because tribunals have said that credit 
will be given for the rolled-up holiday 
pay already paid.

where Next?
Nobody really knows how many people 
in the UK are employed on zero hour 
contracts.  Research by the Office of 
National Statistics in 2014 suggested 
there are 1.4m zero-hour workers, 
whereas Unite the Union believes up to 
5 million people are employed on such 
arrangements.  But everyone agrees 
the number is growing, and in the light 
of the government's lacklustre piece of 
lawmaking earlier this year, they're not 
going away any time soon.

daniel's 
diary
Zero Hour Contracts

Zero-hour contracts are a bad 
thing.  Or a good thing.  It depends 
on who you're asking and, possibly, 
their mood when you ask them.  
From a business' perspective, 
zero-hour contracts are good for 
flexibility but bad for employee 
relations and external PR.  From an 
employee's point of view, they're 
good for flexibility but not for 
guaranteeing a proper wage.
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Join Daniel Barnett for lunch (on us!) and a two hour Q&A session 
every month.  He'll offer personal support and help you solve all your 
HR problems and employment law issues. 
 
These high-demand sessions take place every month throughout the 
UK - nobody else has this sort of access to Daniel. 
 
And it all takes place over a fabulous lunch at a 5-star hotel or a 
private dining room somewhere in the city centre.

The lunches are intimate (normally no more than 
10 people) and packed with frank discussion.

Join Daniel Barnett for lunch/Q&A

13 July 2015 – Cardiff

16 July 2015 – Norwich

7 august 2015 – Leeds

10 september 2015 – London – morning coffee session

10 september 2015 – London - fuLL
23 september 2015 – London – afternoon coffee session

9 October 2015 – Southampton

5 november 2015 – Manchester - fuLL
3 December 2015 – London  - fuLL
11 December 2015 – Bristol

22 January 2016 – Edinburgh

17 February 2016 – Birmingham

To book visit:  

lincoln's inn Hall, London (10 September 2015)Park House restaurant, Cardiff (13 July 2015)

New:  
don't fancy lunch?  join 
daniel for our new 90 
minute Q&a sessions 

over coffee
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by Gem reucroft, hr Director, Tunstall healthcare UK

hrgemblog.com

That Holiday Feeling

T
here is a type of person I will 
never understand.  Those 
folks who don’t take all of their 

holiday entitlement.  I’ve just spent 
a week in the sun, and am returning 
to work rested and energised (look 
out team).  I treasure every day of 
my holidays, and make the most of 
all of it.

Many years ago I worked in logistics.  
It had a culture of long hours, which 
for many working there equated to 
doing good work and having a strong 
personal brand.  One of the ways 
that this manifested itself was a very 
unhealthy, mine is bigger than yours 
game of ‘I can work longer hours 
and take less time off than you’.  It 
was not unusual for me to arrive at 
work in the morning and see our 
Operations Manager in the same 
shirt and tie as the previous day; 
he simply hadn’t been home and 
had slept in his office.  The mentality 
that prevailed was ‘I have to be here 
or things won’t get done’.  Of course, 
if this is true, it means you are a 
lousy leader rather than a committed 
one. It means you haven’t put the 
right people or the right stuff in place 
to make sure that the organisation 

can effectively run in your absence. 
It creates a culture of checking and 
completely disempowers people.  
Frankly, sometimes it is the sign 
of an out of control ego, or even a 
little control freakery.  This particular 
manager learned his lesson when 
an injury prevented him getting 
into work for some weeks.  After 
some initial confusion due to the 
many things he had kept to himself, 
the operation carried on regardless.  
And thankfully for everyone else, he 
then started to loosen his grip and 
take some time off.

The long hours game is one I have 
never played.  In fact, I try to do 
the exact opposite.  I try to be seen 
leaving at a reasonable time so as to 
cast a positive shadow that life work 
balance is good, and presentee-ism, 
well, isn’t.  And if I need to be sat at 
my desk until 7pm at night, then I 
believe it indicates I have something 
of a problem.  Starting with my own 
time management.

I reckon we have all worked with 
someone who is happy to tell 
everyone how little time they take 
off, or how many hours they work.  

I’m sure every HR department has 
someone who turns up at the end of 
the year and asks to carry 15 days 
holiday forward.  Such people should 
be booked into a time management 
course pronto. Or marched to a travel 
agent.  Leaders have an absolute 
responsibility to make sure that the 
people that work for them have 
appropriate rest.

Time off is absolutely critical.  We 
need space away from our routine 
and the daily schedule in order to be 
healthy, to be at our best, to think 
well.  Excessive hours, lack of rest 
and slaving at the inbox are good for 
neither individual nor organisation.

Working 15 hours a day does not make 
you a superhero.  It does not make 
you indispensable or more valued.  So 
take your holidays with pride.  Leave 
at 5pm once in a while.  Take a break. 
Go for a walk at lunchtime.  Treat 
these things as non-negotiable, rather 
than nice to haves.  And encourage 
the same in those that work for you.

For everyone’s benefit – individual and 
organisation

Competition – July 2015

can you identify 
where Daniel is?

Send your answers to                                                                 
by Wednesday 15 July 2015.  The winner will be 
announced in next month's Inner Circular and will win 
a basket of delicious muffins and cookies from Beverley 
Hills Bakery.  If there is more than one correct answer, 
one will be selected at random

Congratulations to the winner of last 
month's competition.   Laura Cross of  
Concentric HR correctly guessed that 
Daniel was nearly kidnapped when he 
was 10.  It was 1980, he was on a school 
camp, and somebody came into a red phone 
booth he was calling home from (remember 
those?).  They offered him a lift in their car – so 
Daniel panicked, kicked them in the unmentionables, and 
ran off.  The police were called – but stood down when they 
realised the chap who'd offered Daniel a lift was a visiting 
parent who knew Daniel, but who Daniel didn't recognise!

And for those of you who thought Daniel was a temporary 
stand-in for Jimmy Crankie when he was 12, or he met 
Harrison Ford when doing a paper round aged 14, bad 
luck.  He did actually meet Roy Kinnear (Augustus 
Gloop's dad from Charlie and the Chocolate Factory) on 
a paper round, but that's not quite as cool.

laura cross
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Employment Tribunal fees: 
a charter for Britain’s 
worst employers

richard Dunstan, 
Project Officer, 
Maternity Action

Martha was nearing the end of maternity leave from her part-time job as a receptionist when she 
contacted the Working Families legal helpline. Her employer had suddenly demanded that she 
return to work on a full-time basis, in the full knowledge that Martha was unable to do so due to the 
childcare arrangements for her baby’s older sister. Martha was convinced that this was a ruse to 
force her to resign, thereby enabling the employer to retain her (younger) maternity cover, who was 
willing and able to work full-time.

The helpline adviser talked Martha through the options for challenging her employer, warning that 
- given the employer’s actions and intransigence to date - it seemed unlikely that Martha would 
achieve resolution without issuing and pursuing an employment tribunal claim. 

However, when the adviser explained this would involve paying an issue fee of £250 and – if the 
claim was not then settled by the employer – a hearing fee of £950, Martha was adamant this was 
not a practicable option: “I simply don’t have that sort of money – I’ve just been on maternity leave!” 

Martha is just one of more than 40,000 
workers who appear to have come to 
much the same conclusion since 29 
July 2013, when the hefty, upfront fees 
came into force. Literally overnight, the 
number of new tribunal cases fell off 
a cliff, and has not recovered since. In 
the six months up to 31 March 2014, 
new cases were down 62% on the 
same period in 2012-13, from 30,095 
to 11,508. Unfair dismissal claims were 
down by 64%, sex discrimination claims 
by 80%, and equal pay claims by 84%.

Yet it was never the stated intention of 
ministers to bring about any reduction 
in case numbers, let alone a fall of such 
proportions. As confirmed by the new 
government’s recent announcement of 
a long-promised review of the impact 
of fees, the original aim was threefold:

•	 to transfer some of the cost from 
the taxpayer to those who use the 
service, where they can afford to 
do so;

•	 to encourage the use of 
alternative dispute resolution 

services, for example, ACAS 
conciliation; and

•	 to improve the efficiency and 
effectiveness of the tribunal.

Needless to say, these objectives were 
to be achieved “while maintaining 
access to justice”. Yet the second and 
third are meaningless twaddle: early 
conciliation by Acas is now mandatory 
for all would-be tribunal claimants, who 
therefore need no ‘encouragement’ 
from fees to use the service; and it 
is inconceivable how fees could, by 
themselves, improve the “efficiency and 
effectiveness” of the tribunal process – 
other than by eradicating a large part 
of the caseload. And, according to the 
Courts & Tribunals Service annual report 
for 2014-15, published last month, net 
income from fees (after remission and 
administrative costs) was just £4.3 
million – less than half the £10 million 
that, in 2012, the Ministry of Justice 
predicted fees would generate for it 
each year. (Yes, there have of course 
been more substantial operating cost 

savings as a result of the two-thirds fall 
in case numbers, but such savings were 
never a stated objective for the fees).

I imagine the Ministry review team 
will be keen to gloss over this evident 
failure of the fees regime to achieve 
its original objectives. And the terms 
of reference suggest the review team 
will be scouring all kinds of tribunal 
and economic data for any factor – 

As the government announces its intention to review the employment tribunal fees regime, 
Richard Dunstan considers the success (or otherwise) of employment tribunal fees.

does this matter?  
yes, if you thiNk Law-
aBidiNg empLoyers 
deserve a LeveL-

pLayiNg fieLd oN which 
to compete with their 

BusiNess rivaLs.
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other than the deterrent effect of such 
hefty fees – that might possibly have 
contributed, even just a tiny bit, to the 
massive fall in case numbers since July 
2013. These include an alleged “historic 
downward trend” in the number of 
cases – you may remember how 
much Vince Cable and other ministers 
made of that trend in late 2011 and 
2012 – as well as the impact from 
“the improvement in the economy”, 
“changes to employment law”, and 
“changes in users’ behaviour”.

However, it is already clear that such 
factors cannot possibly explain the 
sharp fall in case numbers after 29 
July 2013. For the only significant (and 
relevant) change to employment law is 
the above-mentioned introduction of 
mandatory early conciliation by Acas, 
which did not happen until May 2014. 
And, while there was a gradual decline 
in case numbers (especially in single 
claims by individual workers) prior to 
the introduction of fees, quite possibly 
linked to the steady improvement 
in the economy in recent years, that 
decline was extremely modest. From 
the second quarter of 2012/13 to the 
first quarter of 2013/14 – the last full 
quarter before fees – the number of 
single claims/cases declined by just 
5%, from 13,407 to 12,727.

As Table 1 shows, even after factoring 
in both this modest downward trend 
and the introduction of Acas early 
conciliation, there remains a substantial 
difference between the number of 
single claims/cases we could have 
expected to see in each quarter, had 
fees not been introduced, and the 
actual number of such claims/cases.

In fact, even after 
allowing for these 
two factors, there 
were still some 

36,200 single 
c l a i m s / c a s e s 

‘lost’ to fees as of 
31 March 2015. 
And that number 
continues to 
increase by 
more than 1,500 
every month. It 
is possible that 
some of those 
‘lost’ single claims/

cases have simply been displaced 
from the tribunal to the civil courts. 
However, all but a few types of claim 
can only be brought in the tribunal 
and, while there is anecdotal evidence 
of some large multiple claimant cases 
now being brought in the civil courts 
instead of the tribunal, there is so 
far no evidence of any significant 
displacement of single claims/cases.

There are some – most notably, the 
former BIS minister Matt Hancock, 
now promoted to the Cabinet Office 
– who argue that this is still no cause 
for concern, because all those 40,000 
plus ‘lost’ cases are simply weak or 
‘vexatious’ claims that should never 
have been brought in the first place. 
But if that were true, the overall 
success rate for Claimants would by 
now be near to 100%. 

In fact, as Table 2 shows, the success 
rate has fallen steadily in recent quarters, 
from 79% in 2013/14, to just 62% in 
the last quarter of 2014/15. This tends 
to confirm the view of experienced 
practitioners that, by and large, it is 
the ‘high merit but low value’ claims 
by relatively 

low income 
workers that 
have been lost 
to fees, and that 
higher-income 
i n d i v i d u a l s 
tempted to try 
and ‘make a 
quick buck’ with 
a speculative, 
high-value claim 

have not been deterred from doing so.

Does any of this matter? Well, clearly 
it does if you’re one of the more than 
40,000 mistreated or exploited workers 
who have been priced out of justice 
since July 2013. But it also matters if you 
think law-abiding employers deserve a 
level-playing field on which to compete 
with their business rivals. 

For more than 40 years, the employment 
tribunal system provided an invaluable 
legal backstop against unfair treatment 
and exploitation, as well as a more 
general incentive to employers to ‘get 
it right first time’. That is, it ensured a 
more equal power relationship between 
the most vulnerable workers and their 
employers, without which – in the 
words of Winston Churchill more than 
a century ago - the good employer 
is undercut by the bad, and the bad 
employer is undercut by the worst. 

Thanks to the fees introduced in July 
2013, UK employers now risk facing a 
tribunal claim just once every century, 
on average. And that is simply a 
charter for Britain’s worst employers. 
A government that truly champions 
business cannot allow this state of 
affairs to continue.

higher-iNcome iNdividuaLs 
tempted to try aNd 

‘make a Quick Buck’ with 
a specuLative, high-vaLue 

cLaim have Not BeeN 
deterred from doiNg so.

table 1

table 2
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DO YOU WANT TO JOIN DANIEL BARNETT’S 
HR INNER CIRCLE?  HERE’S WHAT YOU GET...

 a specially recorded CD every month, with HR shortcuts and workarounds you can't get anywhere else

 the monthly Hr inner circular magazine, jam-packed with valuable information for ambitious Hr professionals

 access to Daniel's exclusive, private, invitation-only online Inner Circle group, where you get to discuss Hr   
 problems with other smart, ambitious professionals and download precedents and policies they    
 have shared

 you can join Daniel for a 2 hour lunch and Q&a session at a top restaurant or   
 luxury hotel, which he rotates around different cities in the uK each month 

 an invitation to the HR Annual Conference and Networking Event, hosted by   
 Daniel Barnett, featuring the most charismatic and entertaining speakers both  
 inside and outside the HR community

 discounts on Daniel Barnett's other training products, including Masterclasses

 the secret '999@HRInnerCircle' email, to throw urgent and important HR and employment law problems at   
 Daniel and his team.

Yum!

3 easy 
Ways 
to apply

phone us on 
0203 507 0391

Complete this 
Form:

yes – i would like to apply to join 
Daniel Barnett's Hr inner circle

name:

company:

address:

email:

Phone:

I believe I would benefit from 
membership of the Inner Circle because:
(please complete – this is an important part of 
your membership application)

credit/debit card details

type: Visa   /   MasterCard  /  Solo

card number:

expiration date:

Card	Verification	Value (3 digits on back):

If your credit card is registered with 
different details to the name and 
address above, please tell us here:-

I acknowledge that membership of Daniel 
Barnett's HR Inner Circle is subject to 
terms and conditions, a copy of which I 
can see at www.hrinnercircle.co.uk/terms.

I authorise Employment Law Services Ltd 
to charge £57+VAT per month to my card.  I 
understand I may cancel my membership 
at any time without notice.

signature

Send this form to Daniel Barnett’s HR 
Inner Circle, Unit 3, Chequers Farm, 
Chequers Lane, Watford WD25 0LG or 
email it to: 
membership@hrinnercircle.co.uk

The HR Inner Cicular is published by Employment Law Services Limited (company 4067549), Unit 3, Chequers Farm, Chequers Lane, Watford WD25 0LG 
exclusively for members of Daniel Barnett's HR Inner Circle and Platinum Consulting Club.



           professional of the month
HR
gilliaN fox, Hovis

WHat is yOur Biggest 
career success?  

Landing my first 'proper' HR role 
when I was about 20/ 21 years old 
as HR Manager for CR Smith, which 
was then Scotland’s largest home 
improvement company. It was a 
real entrepreneurial environment, 
and a great opportunity at such a 
young age! 

WHat Have yOu acHieveD 
recently tHat yOu are 
PrOuD OF? 

I am most proud of my children and 
being able to continue my career as 
a working mum.  It’s tough at times 
and requires lots of juggling but we 
make it work. 

WHat is HarDest tO Deal 
WitH in yOur JOB?  

HR can have such a broad remit 
and I get involved in so many things 
which is great, and is part of why 
I love doing what I do, but also it 
can be a real challenge in ensuring 
you are being clear about what the 
real priorities are and what the most 
commercially focused and value-
added work truly is. 

WHat are yOur gOals FOr 
tHe next 12 MOntHs? 
To embed myself into my new role at 
Hovis, and ensure I am part of the 
team to re-ignite this fantastic brand!

WHO Has Been tHe MOst 
inFluential PersOn in 
yOur liFe? 

Probably my Dad, who had a fantastic 
work ethic, a real thirst for life and 
lived life to the full. He managed 
to hold down a business career, 
whilst studying medicine later in life, 
complete a PhD and support a family 
– oh and he was a professional rally 
driver as well.  He instilled in me 
values around hard work, ethics, 
family and living life to the full!

HOW DiD yOu enD uP in Hr? 

By accident, I got a summer job in 
a call centre for Thorn EMI, whilst at 
university and they then asked me 
if I would help them with local HR 
admin and it all started from there. 

iF yOu Weren't in Hr, WHat 
WOulD yOur iDeal career Be? 

Property developer / running my 
own business. I am quite creative 
and entrepreneurial.

WHat Was yOur WOrst Day 
as an Hr PrOFessiOnal? 

Can’t think of one specific day, but 
when you really feel you haven’t 
done your best. I live by the mantra 
of “if you’re going to do something, 
do it as best as you possibly can”. 

WHat's tHe Biggest cHallenge 
Facing Hr PractitiOners at 
tHe MOMent?

Ensuring we are really commercial 
and can evidence this to the business. 
Also being on the front foot around 
the social / demographic changes 
and being proactive about how we 
engage younger generations coming 
through whilst also focusing on an 
ageing workforce and longer working 
careers for people. 

HOW WOulD yOu sOlve it? 

Be really clear about what your 
organization offers , your culture 
and “experience” for employees. 
Focus on the commercial offerings 
and consider the different workforce 
dynamics and how you can best 
match them. I read a recent article 
on how the younger generations may 
have up to 8 careers in their lifetime 
– so a focus on development, and 
building broad skills for people will 
become increasingly important. 

WHere DO yOu see yOurselF 
in 10 years tiMe? 

Running my own business – maybe 
in coaching / leadership development 
& property!

name: 
GILLIAN FOx 

Job title:
GROUP HUMAN 
RESOURCE DIRECTOR

company: 
HOVIS
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